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that what he does as a urologist 
is routine, he has made pains-
taking efforts to avoid question.

The process begins before the 
exam. He always arrives in a tie 
and white coat. He is courtly. Al-
though he often knows patients 
socially and doesn’t hesitate to 
speak with them about personal 
matters (the subjects can range 
from impotence to sexual affairs), 
he keeps his language strictly 
medical. If a female patient must 
put on a gown, he steps out while 
she undresses. He makes a point 
of explaining what he is going 
to do during the examination 
and why. If the patient lies down 
and needs further unzipping or 
unbuttoning, he is careful not to 
help. He wears gloves even for 
abdominal examinations. If the 
patient is female or under 18 years 
of age, then he brings in a nurse 
as a chaperone, whether the exam 
is “intimate” or not.

His approach has succeeded. 
I grew up knowing many of his 

patients, and they trust him com-
pletely. I find, however, that some 
of his practices do not seem quite 
right for me. My patients are as 
likely to have problems above the 
waist as below, and having a chap-
erone present for a routine ab-
dominal exam or a check of groin 
pulses feels to me absurd. I don’t 
don gloves for nongenital exams. 
Nonetheless, I have tried to em-
ulate the spirit of my father’s vis-
its — the decorum in language 
and attire, the respect for mod-
esty, the precision of examination. 
As I think further about his ex-
ample, it has also led me to make 
some changes: I now uniformly 
use an assistant not just for pelvic 
exams but also for rectal exams 
of female patients and as patients 
desire, for breast exams as well. 
For the comfort and reassurance 
of patients, these seem to be rea-
sonable customs, even expecta-
tions, for more of us to accept.

A professor once told my med-
ical school class that patients can 

tell when you’ve seen a thousand 
naked patients and when you 
haven’t. I now know that’s true. 
But I have also come to recognize 
that no patient has seen a thou-
sand doctors. They therefore have 
little idea, coming to a doctor’s 
office, of what is “normal” and 
what is not. This we can change.
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Medical Marijuana and the Supreme Court
Susan Okie, M.D.

Angel McClary Raich, a Califor-
nia woman at the center of 

the recent Supreme Court case on 
medical marijuana, hasn’t changed 
her treatment regimen since the 
Court ruled in June that patients 
who take the drug in states where 
its medicinal use is legal are not 
shielded from federal prosecution. 
A thin woman with long, dark 
hair and an intense gaze, Raich 
takes marijuana, or cannabis as 
she prefers to call it, about every 
two waking hours — by smoking 
it, by inhaling it as a vapor, by eat-
ing it in foods, or by applying it 
topically as a balm. She says that 

it relieves her chronic pain and 
boosts her appetite, preventing her 
from becoming emaciated because 
of a mysterious wasting syndrome. 
Raich and her doctor maintain 
that without access to the eight 
or nine pounds of privately grown 
cannabis that she consumes each 
year, she would die.

Although Raich has embraced 
a public role advocating the me-
dicinal use of marijuana, she says 
that her health suffered during 
the hectic days following the an-
nouncement of the Court’s deci-
sion, when a whirlwind schedule 
of press conferences and congres-

sional meetings in Washington 
prevented her from medicating 
herself with cannabis as regu-
larly as she needed to. “My body 
was shutting down on me,” she 
said in an interview from her 
Oakland home last month. “I’m 
scared of my health failing. I’m 
scared of the federal government 
coming in and doing more harm. 
[Recently,] the city of Oakland 
warned there were going to be 
some raids” on marijuana dispen-
saries. “We’re all just waiting. 
Sitting on the frontline is ex-
tremely stressful.”

In the Supreme Court case 
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Gonzales v. Raich, the justices ruled 
6 to 3 that the federal government 
has the power to arrest and pros-
ecute patients and their suppliers 
even if the marijuana use is per-
mitted under state law, because 
of its authority under the federal 
Controlled Substances Act to reg-
ulate interstate commerce in ille-
gal drugs. In practical terms, it is 
not yet clear what effect the Court’s 
decision will have on patients. An 
estimated 115,000 peo-
ple have obtained recom-
mendations for marijua-
na from doctors in the 
10 states that have le-
galized the cultivation, 
possession, and use of 
marijuana for medicinal 
purposes. Besides Cali-
fornia, those states are 
Alaska, Colorado, Ha-
waii, Maine, Montana, 
Nevada, Oregon, Vermont, 
and Washington. (Three 
weeks after the decision 
was announced, Rhode 
Island’s legislature passed 
a similar law and soon 
afterward overrode a veto 
by the state’s governor.)

Immediately after the 
news of the high court’s ruling, 
attorneys general in the states that 
have approved the use of medical 
marijuana emphasized that the 
practice remained legal under their 
state laws, and a telephone survey 
of a random national sample of 
registered voters, commissioned 
by the Washington-based Mari-
juana Policy Project, indicated that 
68 percent of respondents op-
posed federal prosecution of pa-
tients who use marijuana for 
medical reasons. Nationally, most 
marijuana arrests are made by 
state and local law-enforcement 
agencies, with federal arrests ac-
counting for only about 1 percent 
of cases. However, soon after the 

decision was announced, federal 
agents raided 3 of San Francisco’s 
more than 40 medical marijuana 
dispensaries. Nineteen people were 
charged with running an interna-
tional drug ring; they allegedly 
were using the dispensaries as a 
front for trafficking in marijuana 
and in the illegal amphetamine 
“ecstasy.”

In California, the raids were 
widely viewed as a signal that fed-

eral drug-enforcement agents in-
tended to crack down on abuse of 
the state’s medical marijuana pro-
gram. California has an estimated 
100,000 medical marijuana users. 
Its 1996 law grants doctors much 
greater latitude in recommending 
the drug than do similar laws in 
other states, and the U.S. District 
Court for the Northern District of 
California ruled in 2000 that doc-
tors who prescribe marijuana are 
protected from federal prosecution 
under the First Amendment, pro-
vided that they do not help their 
patients obtain the drug. In San 
Francisco, some journalists or in-
vestigators who posed as patients 
have reported that they had little 

difficulty obtaining a recommen-
dation for medical marijuana, 
which allows the holder to pur-
chase the drug from a dispensary. 
“We’re empathetic to the sick,” 
the Drug Enforcement Adminis-
tration’s Javier Pena told reporters 
after the raids, “but we can’t dis-
regard the federal law.”1

Even before the Supreme Court 
decision, many Californians had 
been calling for stricter state reg-

ulation of medical marijua-
na. Some cities have banned 
marijuana dispensaries, and 
many counties and cities 
— including San Francisco 
— have imposed morato-
riums on the opening of 
new ones. Some local juris-
dictions register and issue 
identification cards to pa-
tients who use marijuana 
for medical reasons, and 
state officials have been 
working on a voluntary 
statewide registration pro-
gram. However, the officials 
recently put the program 
on hold, citing concern that 
the issuance of identifica-
tion cards to patients might 
put state health officials 

at risk of prosecution for aiding 
a federal crime and that federal 
drug-enforcement agents might 
seek state records in order to 
identify medical marijuana users. 
Registration of patients and the 
issuance of identification cards 
by the state are required in seven 
other states that have legalized 
the medical use of marijuana; pa-
tients can show the card as a de-
fense against arrest by local or 
state police for possession of the 
drug. Maine and Washington do 
not issue identification cards to 
patients.

Conditions for which marijua-
na is commonly recommended 
include nausea caused by cancer 
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Vaporizer System for the Administration of Marijuana.

The cannabis is placed in the chamber and heated to a tem-
perature below that required for combustion. The balloon fills 
with vapor that contains the active ingredients without the tar 
or particulates thought to be responsible for most of the 
drug’s adverse effects on the respiratory tract. The patient 
inhales the vapor from the balloon. 
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chemotherapy; anorexia or wast-
ing due to cancer, AIDS, or other 
diseases; chronic pain; spasticity 
caused by multiple sclerosis or oth-
er neurologic disorders; and glau-
coma. Frank Lucido, a Berkeley 
family practitioner who is Raich’s 
doctor, said that so far, the Court 
ruling appears to have had little 
effect on his patients who use 
medical marijuana. About 30 per-
cent of Lucido’s practice consists 
of evaluating patients who want 
a recommendation for the drug. 
He said in an interview that he will 
not issue such a recommendation 
unless a patient has a primary care 
physician and has a condition se-
rious enough to require follow-up 
at least annually. About 80 per-
cent of his patients who use med-
ical cannabis have chronic pain; 
a smaller number take the drug 
for muscle spasms, mood disor-
ders, migraine, AIDS, or cancer. 
“My patients probably average in 
their 30s,” Lucido said. “I have had 
probably five patients who are un-
der 18. These are people with se-
rious illnesses, where parents were 
very clear that this would be a 
good medication for them.”

Peter A. Rasmussen, an oncol-
ogist in Salem, Oregon, said he 
discusses the option of trying 
marijuana with about 1 in 10 pa-
tients in his practice. “It’s not my 
first choice for any symptom,” he 
said in an interview. “I only talk 
about it with people if my first-
line treatment doesn’t work.” Ras-
mussen said marijuana has helped 
stimulate appetite or reduce nau-
sea in a number of his patients 
with cancer, but others have been 
distressed by its psychological ef-
fects. Some express interest in 
trying marijuana but have diffi-
culty getting the drug. “Most of 
my patients who use it, I think, 
just buy the drug illegally,” he 
said. “But a lot of my patients, 

they’re older, they don’t know any 
kids, they don’t hang out on the 
street. They just don’t know how 
to get it.”

Clinical research on marijua-
na has been hampered by the fact 
that the plant, which contains 
dozens of active substances, is an 
illegal drug classified as having 
no legitimate medical use. Re-
searchers wishing to do clinical 
studies must first get government 
permission and obtain a supply 
of the drug from the National 
Institute on Drug Abuse. In a re-
port published in 1999, an ex-
pert committee of the Institute 
of Medicine expressed concern 
about the adverse health effects 
of smoking marijuana, particu-
larly on the respiratory tract. The 
report called for expanded re-
search on marijuana’s active com-
ponents, known as cannabinoids, 
including studies to explore the 
chemicals’ potential therapeutic 
effects and to develop safe, reli-
able, rapid-onset delivery systems. 
It also recommended short-term 
clinical trials of marijuana “in 
patients with conditions for which 
there is reasonable expectation 
of efficacy.”2

There has been some progress 
toward those goals. The Center 
for Medicinal Cannabis Research 
(CMCR), a three-year research ini-
tiative established in 1999 by the 
California state legislature, has 
funded several placebo-controlled 
clinical trials of smoked marijua-
na to treat neuropathic pain, pain 
from other causes, and spasticity 
in multiple sclerosis, and the re-
sults are likely to be available 
soon. The National Institute on 
Drug Abuse provided both the ac-
tive marijuana and the “placebo,” 
a smokable version of the drug 
from which dronabinol (∆9-tetra-
hydrocannabinol, or THC) and cer-
tain other active constituents had 

been removed. “It’s like decaf cof-
fee or nicotine-free cigarettes, and 
it tastes the same [as marijua-
na],” said Igor Grant, a professor 
of psychiatry at the University of 
California, San Diego, and direc-
tor of the CMCR. He said addi-
tional studies of the whole plant, 
as well as its individual compo-
nents, are still needed. “It’s still 
the case that we don’t know which 
components of botanical mari-
juana have beneficial effects, if 
any,” he said.

In an open-label trial, oncolo-
gist Donald I. Abrams of the Uni-
versity of California, San Francis-
co, found evidence of marijuana’s 
effectiveness in the treatment of 
neuropathic pain among HIV-
infected patients and has just fin-
ished a placebo-controlled trial 
that he intends to publish soon. 
Abrams has also shown that can-
nabinoids that are smoked or tak-
en orally do not adversely affect 
drug treatment of HIV,3 and he 
is completing a study that com-
pares blood levels of cannabi-
noids among volunteers who in-
haled vaporized marijuana with 
similar levels among volunteers 
who smoked the drug. Vaporizers 
heat the drug to a temperature 
below that required for combus-
tion, producing vapor that con-
tains the active ingredients with-
out the tar or particulates thought 
to be responsible for most of the 
drug’s adverse effects on the re-
spiratory tract.

Meanwhile, a new marijuana-
derived drug is on the Canadian 
market and may soon be consid-
ered for approval by the Food and 
Drug Administration. Sativex, a 
liquid cannabis extract that is 
sprayed under the tongue, was ap-
proved in Canada in June for the 
treatment of neuropathic pain in 
multiple sclerosis. Its principal 
active ingredients are dronabi-
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nol and cannabidiol, which are 
believed to be the primary active 
components of marijuana. The 
drug’s manufacturer, GW Phar-
maceuticals of Britain, is also test-
ing it for cancer pain, rheumatoid 
arthritis, postoperative pain, and 
other indications. Marinol, a syn-
thetic version of dronabinol sup-
plied in capsules, is approved in 
the United States for chemother-
apy-associated nausea and for an-
orexia and wasting among pa-
tients with AIDS.

On the day the Supreme Court 
ruling was announced, John Wal-
ters, President George W. Bush’s 
“drug czar,” issued a statement 
declaring, “Today’s decision marks 
the end of medical marijuana as 
a political issue. . . . We have a 
responsibility as a civilized soci-
ety to ensure that the medicine 
Americans receive from their doc-
tors is effective, safe, and free 
from the pro-drug politics that 
are being promoted in America 
under the guise of medicine.” 
Nine days later, the House of Rep-
resentatives, for the third year in 
a row, defeated a measure that 
would have prevented the Justice 
Department from spending mon-

ey to prosecute medical marijuana 
cases under federal law.

Nevertheless, marijuana advo-
cates insist that the long-running 
battle between federal and state 
governments over the medicinal 
use of marijuana is far from over. 
Activists next plan to focus on 
getting more states to pass laws 
legalizing medical marijuana, ac-
cording to Steve Fox, former di-
rector of government relations 
for the Marijuana Policy Project.

It is surprising that the Su-
preme Court decision does not 
necessarily spell the end even of 
Angel Raich’s legal case. Raich 
and another California patient, 
Diane Monson, who initially sued 
to prevent the Justice Department 
from prosecuting them or their 
suppliers, won a favorable ruling 
in 2003 from California’s Court 
of Appeals for the Ninth Circuit. 
The Supreme Court’s reversal now 
sends their case back to that court. 
Raich said that she, Monson, and 
their attorneys will ask the ap-
peals court judges to consider 
other legal arguments, such as 
whether prosecuting patients who 
use marijuana to relieve pain vi-
olates their right to due process 

of law. “Previous decisions have 
established that there is a funda-
mental right to preserve one’s life 
and avoid needless pain and suf-
fering,” explained Boston Univer-
sity’s Randy Barnett, a constitu-
tional lawyer who argued the 
women’s case before the Supreme 
Court. “Federal restriction on ac-
cessibility to medical cannabis is 
an infringement” on that right, 
he said.

Raich vowed to continue her 
personal battle. “I’m stubborn as 
heck, so I don’t plan to give it up 
that easily. I plan to fight until I 
can’t fight anymore,” she said.

Dr. Okie is a contributing editor of the 
Journal. 

An interview with Dr. Donald Abrams can be 
heard at www.nejm.org. 
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