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choice should be restricted be-
cause “irrational” voters endorse
all sorts of harmful nostrums —
whether trade protection or farm
price supports (he might have
added health insurance with low
deductibles, drug price controls,
and free choice of doctors) — he
may be out on a limb.# But the
tree is one that many policy ex-
perts climb.

Ironically, then, the failure of
the Clinton administration’s plan
was made more, not less, likely
by the amount of policy expertise
poured into its design. The Clin-
ton advisers sought the ideal pol-
icy synthesis. Though aware of
political realities, they treated
them as problems of policy de-
sign, to be managed within the
confines of the president’s blue-
print rather than incorporated into
a political strategy that would
make the president’s goals and
ideals, not a 1342-page bill, the
guiding light of congressional de-
bate. And the advisers designed
the proposal knowing full well
that many of its elements, such

as greater emphasis on tightly
managed health plans, were at
odds with what most of the pub-
lic professed to want. That was
a problem for the political con-
sultants, who would try to fig-
ure out how to “sell” Americans
on what was good for them. The
result was a fiasco — and a cau-
tionary tale about the limits of
expert presidential advice in an
age that demands it.

This time around, health pol-
icy advisers — whatever their for-
mal background, and whether
two-handed or more Vishnu-like
— would do well to take a dif-
ferent tack. We badly need health
care experts in the White House
who offer advice based on evi-
dence and analysis, not prejudice.
But even the best experts need
to know when to defer to the
political process, to see the pur-
pose of their craft as facilitating
democratic debate rather than
providing final answers once
Americans have decided on the
questions.

Winston Churchill once said
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that “scientists should be on tap,
not on top.” That is a good start-
ing point. But sometimes presi-
dential policy experts should also
have the good sense to get out
of the way.
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he global war on terror has

brought renewed attention to
the question of whether physicians
in the U.S. military are physi-
cians first, soldiers first, or phy-
sician—soldiers, or whether some
other formulation best describes
their medical-ethical obligations.
The chair of the President’s Coun-
cil on Bioethics, Edmund Pellegri-
no, has insisted that medical eth-
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ics are and must be the same for
civilian and military physicians,
“except in the most extreme con-
tingencies.” There is no special
medical ethics for active-duty mil-
itary physicians any more than
there is for Veterans Affairs phy-
sicians, National Guard physicians,
public health physicians, prison
physicians, or managed care phy-
sicians. The only question is
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whether there are “extreme con-
tingencies” that justify physicians’
suspension of their medical-eth-
ical obligations.

It is not surprising that wars
have produced battlefield situa-
tions in which suspending patient-
centered medical ethics has
seemed reasonable, at least to mil-
itary commanders. Perhaps the
best-known example from World
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War 1II is the decision during the
North African campaign to pro-
vide penicillin first to troops with
sexually transmitted diseases,
rather than to seriously wounded
troops, because the former could
be quickly returned to combat. In
the first Gulf War, the primary
medical-ethical problem was
whether military necessity justi-
fied physicians in prescribing in-
vestigational drugs without the
informed consent of troops. In the
war on terror, controversy has
centered on the participation of
physicians in prisoner interroga-
tions and hunger strikes and,
most recently, on the use of psy-
chotropic medications to retain
soldiers in combat areas or return
them for another tour of duty.
What role can ethical military
physicians play in each of these
situations?

The editors of the textbook
Military Medical Ethics conclude that
a military physician is a “Physi-
cian First, Officer Second” and
that “instances of significant con-
flict” between civilian and mili-
tary medical ethics are “very rare.”
This formulation states the prob-
lem rather than the solution,
since it is only these “rare” cas-
es involving “military necessity”
that could require military phy-
sicians to betray medical ethics
in favor of military or national
security concerns. The use of the
investigational drug pyridostig-
mine bromide as a chemical war-
fare “pretreatment” during the
first Gulf War is an example. In
seeking a Food and Drug Ad-
ministration (FDA) “waiver of
informed consent” for use of the
drug, the Department of De-
fense (DOD) confused military
necessity with medical ethics.
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In the war on terror, military
physicians have faced at least
three major challenges to medi-
cal ethics: orders that they help
to interrogate terrorist suspects,
force-feed prisoner hunger strik-
ers, and certify soldiers as fit to
be redeployed to Iraq or Afghan-

istan. The medical-ethics rule in
the first two instances is clear
and is reinforced by internation-
al human rights standards: no
physician can take part in any
action involving torture or cruel
or inhumane treatment or use
medical knowledge or skills for
punishment. Nonetheless, the
DOD’s post-9/11 interrogation pol-
icy required physicians to certify
prisoners as fit for interrogation,
and instructions issued in 2006
explicitly authorize physicians to
certify prisoners as fit for “pun-
ishment” and even administer the
punishment if it is “in accordance
with applicable law,” as interpret-
ed by the DOD’s civilian lawyers.?

Force-feeding hunger strikers
at Guantanamo has been justi-
fied on the basis of military ne-
cessity, and military physicians
have been ordered to force-feed
prisoners “for the good of the
country.” Additional rationales are
that the prison is an extension
of the battlefield, that hunger
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strikers are engaged in asymmet-
ric warfare, that allowing them
to die by starvation would be wide-
ly viewed as a military failure in
the war on terror that could force
the closure of Guantanamo, that
physicians should not allow their
patients to die by starvation, and
that the prisoners are incapable
of making either an informed re-
fusal (because they are incompe-
tent) or a voluntary refusal (be-
cause of peer pressure). Current
DOD instructions on force-feed-
ing directly contradict the explic-
it ethical positions of both the
American Medical Association
(AMA) and the World Medical As-
sociation (WMA).?>3 Yet support-
ers of the practice have argued
that force-feeding, even with re-
straint chairs, is consistent with
civilian medical ethics as applied
in the U.S. federal prison system
— a justification that recognizes
that there are no special medical
ethics for the military but fails
to acknowledge that many aspects
of medical care in prison in the
United States may also violate ba-
sic standards of medical care and
ethics.?

A third example of such an
ethical conflict is provided by mili-
tary psychiatry. The durations of
the wars in Iraq and Afghanistan
and the shortage of troops have
required that more troops receive
mental health treatment for se-
rious mental disorders than in
previous wars. Increasingly, sol-
diers’ depression, post-traumatic
stress disorder, and anxiety are
being treated with newer psycho-
tropic medications, especially se-
lective serotonin-reuptake inhibi-
tors (SSRIs). There is no military
doctrine on the use of SSRIs in
combat situations, but some mil-
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itary psychiatrists have recom-
mended that their colleagues in
Iraq “should consider having one
SSRI in large quantities, to be used
for both depressive disorders and
anxiety disorders . . . to [in
the words of the motto of the
Army medical corps] ‘conserve
the fighting strength.””* This strat-
egy is consistent with medical
ethics only if the treatment is
part of an overall treatment plan,
is medically indicated, and is
provided with the voluntary and
informed consent of the soldier—
patient.

At a press conference called to
announce the DOD’s new policies
regarding the treatment of pris-
oners on June 7, 2006, the then
assistant secretary of defense for
health affairs, William Winken-
werder, said: “We operate under
principles of medical ethics. There
is no conflict medically, ethical-
ly speaking, in our view, be-
tween what we are doing and
what’s laid out in a variety of
ethical documents in the medi-
cal world. . . . [As for hunger
strikes,] we view what we are
doing as largely consistent with
that [Malta] declaration.” Of
course, “largely consistent” means
that there must be parts that are
inconsistent. As Winkenwerder
went on to say, the new policy
specifically authorizes physicians
to violate the WMA’s Malta Dec-
laration on torture and hunger
strikes when ordered to do so. It
may be understandable that the
DOD does not want an interna-
tional organization to set stan-
dards for the U.S. military. But
because medical-ethics standards
are universal, the DOD position
should not be acceptable to the
medical profession, and the AMA
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From California State Senate Joint Resolution No. 19, Adopted August 14, 2008.

those allegations.”

treatment or punishment.”

“The Legislature hereby requests that when California licensed health profes-
sionals have reason to believe that Interrogations are coercive or ‘enhanced’ or in-
volve torture or cruel, inhuman, or degrading treatment or punishment, they shall
report their observatins to the appropriate authorities [and if no action is tak-
en] . . . those health professionals are ethically obligated to report those practic-
es to independent authorities that have the power to investigate and adjudicate

“No law, regulation, order, or exceptional circumstance, whether induced by
state of war or threat of war, internal political instability, or any other public emer-
gency, may be invoked as justification for torture or cruel, inhuman, or degrading

has appropriately objected to it.?
The Army surgeon general’s mem-
orandum on the policy for be-
havioral science consultation re-
ferred to by Marks in this issue
of the Journal (pages 1090-1092)
also gives guidance that is incon-
sistent with specific medical—eth-
ical rules of the AMA. Nonethe-
less, the guidance is correct in
instructing all physicians to “reg-
ularly monitor their behavior and
remain within professional ethi-
cal boundaries as established by
their professional associations, by
the licensing State, and by the
military.”

The DOD’s new position that
its physicians need not follow
nationally and internationally ac-
cepted medical ethics represents
a major policy change. Until now,
and at least since Nuremberg,
the U.S. military has consistent-
ly operated under the assumption
that its physicians are required
to follow not only U.S. medical
ethics but also internationally rec-
ognized medical ethics. And at
Nuremberg the U.S. military went
even further, asking the AMA to
select an expert witness to ex-
plain the standards of medical
ethics to the judges at the Nazi
doctors’ trial. Under existing mili-
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tary practice, ethics enforcement
seems to have been left primar-
ily to state medical licensing
boards, which have tried to avoid
investigating ethics complaints
against active-duty military phy-
sicians. Unless and until there is
a special federal medical license
for the military (not, I believe, a
good idea), state licensing boards
should take their responsibility
to uphold ethical principles much
more seriously, as the California
legislature has recently urged
(see box).

Pellegrino has emphasized
that “medical ethics begins and
ends in the patient-physician re-
lationship” and that there is no
military exception to this rule.?
Thus, in the case of using SSRIs
to prepare troops for redeploy-
ment, the military psychiatrist’s
loyalty must be to the patient—
soldier’s mental health and the
prevention of further psycholog-
ical injury. This conclusion doesn’t
mean that physicians can pur-
posely undermine the military
mission by always recommending
that their patients not be returned
to combat. Rather, it is based on
another judgment: that the U.S.
military is likely to be healthier,
both physically and ethically,
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when its physicians can consis-
tently follow medical ethics by
treating their soldier—patients with
dignity and honor.t

There are battlefield and pris-
on conflicts that military physi-
cians must resolve, but these
conflicts are not captured by
oversimplified expressions such
as “mixed agency” or “dual loy-
alty.” These frames set up a false
choice.> Basic human-rights vio-
lations, including torture, inhu-
mane treatment, and experimen-

MILITARY MEDICAL ETHICS — PHYSICIAN FIRST, LAST, ALWAYS

tation without consent, can never
be justified. Other conflicts should
be analyzed as possible excep-
tions in extremis to the rule that
medical ethics are universal. The
“physician first” guidance is only
half the story; the other half
should be “last and always.”

No potential conflict of interest relevant
to this article was reported.

Mr. Annas is chair of the Department of
Health Law, Bioethics, and Human Rights,
Boston University School of Public Health,
Boston.

1. Beam TE, Howe EG, eds. Military medical
ethics. Falls Church, VA: Office of the Sur-
geon General, 2003.

2. Instruction: medical program support for
detainee operations. No. 2310.08E. Washing-
ton, DC: Department of Defense, June 6, 2006.
3. Crosby SS, Apovian CM, Grodin MA. Hun-
ger strikes, force-feeding, and physicians’ re-
sponsibilities. JAMA 2007;298:563-6.

4. Benedek DM, Schneider BJ, Bradley JC.
Psychiatric medications for deployment: an
update. Mil Med 2007;172:681-5.

5. London L, Rubenstein LS, Baldwin-Raga-
ven L, Van Es A. Dual loyalty among military
health professionals: human rights and eth-
ics in times of armed conflict. Camb Q
Healthc Ethics 2006;15:381-91.

Copyright © 2008 Massachusetts Medical Society.

The Ethics of Interrogation —
The U.S. Military’s Ongoing Use of Psychiatrists

Jonathan H. Marks, M.A., B.C.L., and M. Gregg Bloche, M.D., J.D.

1090

n May 20006, the American Psy-

chiatric Association (APA) adopt-
ed a position statement prohibit-
ing psychiatrists from “direct
participation” in the interrogation
of any person in military or civil-
ian detention — including “be-
ing present in the interrogation
room, asking or suggesting ques-
tions, or advising authorities on
the use of specific techniques of
interrogation with particular de-
tainees.” A few weeks later, the
Council on Ethical and Judicial
Affairs of the American Medical
Association (AMA) issued a simi-
lar opinion, stating that “physi-
cians must neither conduct nor
directly participate in an interro-
gation, because a role as physi-
cian—interrogator undermines the
physician’s role as healer.”? The
opinion defines direct participa-
tion as including “monitoring in-
terrogations with the intention of
intervening.” Although the AMA
and APA conceded that physi-
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cians could participate in general
training of interrogation person-
nel, both organizations firmly op-
posed physicians’ helping to devise
interrogation plans for individual
detainees. The World Medical As-
sociation also revised its Declara-
tion of Tokyo in May 2006 in firm
terms, asserting that “the physi-
cian shall not use nor allow to be
used, as far as he or she can,
medical knowledge or skills, or
health information specific to in-
dividuals, to facilitate or other-
wise aid any interrogation, legal
or illegal, of those individuals.”
Yet documents recently provid-
ed to us by the U.S. Army in re-
sponse to requests under the Free-
dom of Information Act (FOIA)
make clear that the Department
of Defense still wants doctors to
be involved and continues to re-
sist the positions taken by medi-
cine’s professional associations.
An October 2006 memo entitled
“Behavioral Science Consultation
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Policy” (see the Supplementary
Appendix, available with the full
text of this article at www.nejm.
org) fails to mention the APA
statement and provides a permis-
sive gloss on the AMA’s policy,
at some points contradicting it
outright. The memo appears to
claim that psychiatrists should be
able to provide advice regarding
the interrogation of individual de-
tainees if they are not providing
medical care to detainees, their
advice is not based on medical
information they originally ob-
tained for medical purposes,
and their input is “warranted by
compelling national security in-
terests.” The advice envisaged by
the memo includes “evaluat[ing]
the psychological strengths and
vulnerabilities of detainees” and
“assist[ing] in integrating these
factors into a successful interro-
gation.”

The new Army field manual is-
sued in September 2006 allayed
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